
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   07/12/19 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

1.  TIME:  8:30   CASE#: MSC19-00080 
CASE NAME: AMERICAN FINANCIAL VS. MOSS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This will be called at 9:00 a.m.  (CourtCall OK.) 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC  VS.  HASSAN 
HEARING ON MOTION TO APPOINT DISCOVERY REFEREE 
FILED BY PACIFIC FINANCIAL CA LLC 
* TENTATIVE RULING: * 
 
The motion of Pacific Financial to appoint a discovery referee is granted. 
 
The Court does not pretend to have a fingertip familiarity with all details of this unduly 
contentious case, either as to its substance or as to its long and twisting procedural path.  It has 
seen the case on calendar more often than should have been the case, however, including a 
substantial number of discovery-related matters. 
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Many, though not all, of those discovery matters have received the valiant attention of the 
Court’s discovery facilitator program.  That program, however, has understandably gotten tired 
of this case, and has effectively thrown up its hands and said “Enough!”  The most recent 
recommendation from the discovery facilitator – which is the subject matter of a bulky motion to 
compel, Line 3 – expressly states that the case has become an undue burden on the program, 
and recommends that the Court consider appointing a discovery referee.  The Court agrees. 
 
Plaintiff’s opposition to this motion asserts first that the case isn’t really so complicated 
substantively, just a simple matter of contract breaches.  That assertion is both a little dubious in 
itself, and irrelevant to the present motion.  The problem isn’t whether or not the case is bulky 
and complex; it’s whether the discovery disputes have become bulky and complex.  They have. 
 
Plaintiff next seeks to blame Pacific Financial for that bulk and complexity, asserting that Pacific 
Financial has served unreasonably prolix discovery demands, and sought to abuse the 
discovery process for unfair advantage.  The Court is not necessarily agreeing or disagreeing 
with that proposition, which finds some support in (for example) Pacific Financial’s recent 
motions concerning Sherwood Equity.  But to the extent that plaintiff is right in blaming Pacific 
Financial, in a way that’s all the more reason for appointing the referee.  If it’s true that Pacific 
Financial is bulking up and clogging up the discovery docket with unnecessary or abusive 
procedures, that is part and parcel of what the referee will be dealing with. 
 
The parties are to meet and confer as to selection of a referee, and if they cannot agree, to 
proceed in accordance with Code of Civil Procedure § 640(b).  Pacific Financial says that 
because plaintiffs have opposed this motion, they obviously won’t agree on the selection of a 
referee.  Maybe so, but the Court certainly doesn’t assume so a priori; just because they oppose 
appointing a referee is no reason why they can’t possibly agree on selecting one. 
 
That leaves the matter of the referee’s fees and costs.  The Court certainly intends that the 
referee should be fully and fairly compensated.  To the extent that any party takes issue with the 
amount being sought by the referee, that will have to come before the Court for decision.  As for 
apportionment among the parties, however, the Court thinks it better to allow the referee himself 
or herself to recommend an appropriate division of the fees and costs, based on any criteria the 
referee thinks relevant – but in particular, based on (1) the reasonableness of the parties’ 
conduct in discovery, and (2) the reasonableness of the parties’ conduct in litigating matters 
before the referee. 
 
In light of this decision, the several discovery motions now pending are taken off calendar and 
referred to the referee.  That includes the motion to compel calendared for today (Line 3); the 
motion to quash and modify subpoenas, calendared for July 19; and the motion to compel on a 
subpoena, calendared for August 2. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-01299 
CASE NAME: 29 SW LLC  VS.  HASSAN 
HEARING ON MOTION TO COMPEL 
FILED BY PACIFIC FINANCIAL CA LLC 
* TENTATIVE RULING: * 
 
Off calendar.  See Line 2. 
 

  



3 
 

 4.  TIME:  9:00   CASE#: MSC17-01429 
CASE NAME: THOMSON VS. ANDERSON 
HEARING ON MOTION FOR LEAVE TO AMEND THE COMPLAINT 
FILED BY KEVIN THOMSON, KATHRYN THOMSON 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for leave to file a first amended complaint is granted.  The first amended 
complaint may be filed and served within two weeks. 
 
The Court notes that the present motion papers do not include a copy of the proposed first 
amended complaint.  A redlined copy, however, was attached to an earlier-filed version of the 
same motion.  Similarly, while the previously filed Hirsh Declaration was properly tabbed, the 
version now filed is not.  Counsel is advised to pay better attention to such details in the future. 
 

  

 5.  TIME:  9:00   CASE#: MSC17-01529 
CASE NAME: FRENKEN VS. WELTER 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY TIFFANY M. WELTER 
* TENTATIVE RULING: * 
 
Defendant’s motion for judgment on the pleadings is granted without leave to amend, and this 
case is dismissed in its entirety.  Defendant may seek costs in ordinary course. 
 
Defendant asserts that plaintiff’s opposition is untimely because it had to have been filed before 
the previously set hearing date on this motion.  The point of granting an extension to plaintiff 
was to give her more time to file the opposition.  The Court has accordingly considered it.  But it 
fails to persuade. 
 
At the outset, plaintiff correctly points out that the several theories argued in the motion are 
affirmative defenses, which must be alleged in defendant’s answer.  Defendant’s answer (filed 
in pro per) does not expressly allege any of these theories.  As the present motion clearly seeks 
to adduce these defenses and plaintiff is now obviously apprised of them, however, the Court 
chooses to treat the motion as implicitly requesting leave to add these defenses.  Further, 
contrary to plaintiff’s assertion, failure to plead an affirmative defense does not necessarily 
mean it is lost “forever”, because it can be added by amendment with leave of court.  Indeed, if 
this motion were to be denied on the sole ground of prior failure to plead these defenses, the 
next step would surely be a refiling of this motion together with a companion motion for leave to 
amend the answer – both of which would certainly be granted.  The Court chooses to skip that 
formal step.  (It does note, however, that this is a point that defendant’s counsel ought to have 
dealt with.) 
 
Plaintiff in this case, a citizen and resident of the Netherlands, is a disappointed custody litigant.  
She lost custody of her child in multiple litigations in Marin County and elsewhere, including the 
Dutch courts.  The child’s father (plaintiff’s ex-husband) has since died, and the Marin court has 
awarded guardianship of the child to other relatives.  Plaintiff has filed various collateral 
litigations against various persons involved in the custody dispute, none successful. 
 
The present defendant’s involvement in the matter was peripheral.  For a time the Marin family 
court had ordered that plaintiff be allowed supervised Skype visitation with the child, on a 
specified schedule.  Defendant was the court-approved supervisor for that Skype visitation.  
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She has no other connection to the child-custody dispute.  The present complaint alleges that 
defendant failed to enforce plaintiff’s visitation rights adequately.  For example, it is alleged that 
the father refused to make the child available for Skype visitation on some occasions, and that 
defendant as supervisor failed to make him comply.  (Despite inquiries from this Court, plaintiff 
has never explained her theory as to how a visitation supervisor was supposed to be able to 
enforce the other parent’s compliance.)  Plaintiff’s other allegations are similar, including such 
items as visitations being prevented by traffic problems, and defendant’s decision to terminate 
her involvement in this mess. 
 
Defendant raises a number of defensive theories for disposing of this case, but the Court need 
not reach all of them. 
 
Defendant’s involvement was solely in her role as a court-approved visitation supervisor, 
and the only allegations against her are that she conducted that supervision improperly in 
a number of ways, including resigning from it.  Plaintiff’s theories of liability thus all center on 
the contention that defendant failed to carry out the family court’s orders.  Absent her role 
as a court-approved supervisor, however, defendant would have no arguable obligation or 
duty to do anything at all concerning this visitation, no responsibility for carrying out any court 
orders, and indeed no factual involvement in any part of this situation.  In other words, plaintiff 
is seeking to hold defendant accountable in a lawsuit for the manner in which she performed 
as an informally retained adjunct to the Marin court.  Accordingly, these claims are completely 
defeated by the principle of quasi-judicial immunity.  (See, e.g., Bergeron v. Boyd (2014) 
223 Cal.App.4th 877 (child custody evaluator); Howard v. Drapkin (1990) 222 Cal.App.3d 843 
(psychologist performing custody evaluation); McClintock v. West (2013) 219 Cal.App.4th 540 
(guardian ad litem); Christina C. v. County of Orange (2013) 220 Cal.App.4th 1371 
(social services employees). 
 
For similar reasons these claims are also barred by the broad litigation privilege of Civil Code 
§ 47(b)(2).  (See, e.g., Howard, 222 Cal.App.3d 843; Gootee v. Lightner (1990) 224 Cal.App.3d 
587 (psychologist retained by parties to evaluate family); Ramalingam v. Thompson (2007) 151 
Cal.App.4th 491 (jointly retained accountant); Silberg v. Anderson (1990) 50 Cal.3d 205 
(attorney recommending psychologist). 
 
Plaintiff’s remaining arguments are simply off-point.  The Court doesn’t know what plaintiff 
means in saying this is an “abuse” of the MJOP procedure, unless it means only that the motion 
is unmeritorious substantively.  Apart from the need to amend the answer (discussed above), 
there is no procedural irregularity in this motion.  Any discovery disputes that may have occurred 
are beside the point on a motion directed to the pleadings.  And as for plaintiff’s arguments 
about causation, unclean hands, and so on, the Court is declining to reach those issues one 
way or the other.  The point of the principles of immunity and privilege is that the defendant is 
entitled to dispose of this case without having to get to the factual merits of the immunity-barred 
and privilege-barred claims. 
 
Defendant’s request for judicial notice is denied.  No judicial notice is necessary as to the 
pleadings in this case, or the various statutes or court rules cited.  The declarations filed by 
persons opposing plaintiff in parallel litigations are not properly subject to judicial notice. 
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 6.  TIME:  9:00   CASE#: MSC17-02212 
CASE NAME: REED  VS.  AVIVA USA CORPORATION 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY ACCORDIA LIFE AND ANNUITY COMPANY 
* TENTATIVE RULING: * 
 
The motion for summary judgment filed by defendant Accordia Life and Annuity Company is 
granted.  (See Undisputed Material Fact Nos.  1, 2, 3, 17, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 
30, 32, 33, 34, 35, 36, 37, 38, 39, 41, 43, 44, 45, 46, 47, 48, 49 (first sentence and the Offer 
itself), 50, 51, 52, 53, 54 (first sentence and the Offer itself), 55, 56, 57, 59 (first sentence and 
the Offer itself), 60, 61, 62, 64, 65, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76.) 
 

Background 
 
Plaintiff, James Reed, is the trustee of a life insurance trust that he created for the benefit of his 
estate-planning client, decedent Priscilla Allen.  The company that originally wrote the insurance 
policy was Central Life Insurance Company.  Through a series of transactions, the obligation to 
pay on the policy was transferred to Aviva and, ultimately, Accordia.   
 
Allen died in 2016.  Reed filed suit for the $1.2 million death benefit on behalf of the Trust on 
November 15, 2017.  Reed sued Accordia and the broker who sold the policy. 
 
Reed filed a First Amended Complaint (“FAC”) on October 16, 2018.  The FAC alleges that 
Reed failed to pay the annual premium in 2010, but was permitted two extensions of the Policy 
in 2011 by paying stated amounts.  Reed then refused to pay a third demanded amount, so 
Accordia’s immediate predecessor, Aviva, said the Policy lapsed and refused to reinstate it 
without evidence of insurability, which Reed could no longer provide. 
 
It was clear by January 2012 that Aviva had terminated the Policy and would not reinstate it.  
(UMF 64, 71, 72, 73.)  Reed did not sue for wrongful termination of the Policy in 2011 or 2012.  
Nor did he pay any additional premiums.  He just demanded payment of the death benefit after 
Allen died in 2016 and then sued for the death benefit in 2017.  The FAC alleges that Accordia 
breached the contract by failing to pay the death benefit upon demand following the death of 
Allen in 2016.  (FAC, ¶ 25.)   
 
Accordia now moves for summary judgment, arguing that the breach of contract and promissory 
estoppel claims are barred by the statute of limitations.  In addition, it argues that the breach of 
contract claim also fails because the policy was not in effect on the date of death, and the 
promissory estoppel claim fails because plaintiff cannot establish a clear and unambiguous 
promise or reasonable reliance. 
 
Reed argues that the statute of limitations is no bar because the claim did not accrue until Allen 
died.  He also argues that Accordia has not established the Policy lapsed, because it cannot 
produce a copy of the actual Policy and therefore cannot prove that Reed underpaid the amount 
due for 2010. 
 

Discussion 
 
The Opposition says nothing about the Second Cause of Action, for Promissory Estoppel, so 
Reed has waived any argument that it is valid.  (See Herzberg v. County of Plumas (2005) 133 
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Cal.App.4th 1, 20.)  Summary adjudication is therefore granted as to that cause of action. 
 
Even if Reed had filed an Opposition regarding that cause of action, he could not prove a clear 
and unambiguous promise.  He has not alleged or proven that Accordia’s predecessors ever 
promised to provide coverage indefinitely in exchange for a late payment made in 2011 or to 
continue providing coverage from 2012 to 2016 while receiving no premium payments 
whatsoever.  Further, as a matter of law it would not be reasonable for an attorney experienced 
in estate planning, life insurance trusts, and life insurance trust management (including paying 
premiums on insurance policies) to expect whole life coverage to continue despite paying no 
premiums for five years. 
 
That leaves the First Cause of Action, for Breach of Contract.  That cause of action is not barred 
by the four-year statute of limitations for claims on a written contract.  The FAC is clear that the 
breach Reed alleges is Accordia’s failure to pay the death benefit upon demand after Allen’s 
death in 2016, not its statements in 2011 and 2012 that the policy had lapsed for failure to pay 
the premiums.  The death benefit could never have been due until after Allen died.  Therefore, 
the claim for it accrued no sooner than the date of her death. 
 
Accordia bases its argument that the cause of action for breach of contract is barred by the 
statute of limitations on the holding in Solomon v. N. Am. Life & Cas. Ins. Co. (9th Cir. 1998) 151 
F.3d 1132, 1138.  The court agrees with Solomon that a cause of action for wrongful termination 
of the policy accrues when the policyholder is aware of the termination.  Wrongful termination of 
the policy was the breach alleged in Solomon.  (Id. at 1135 (“[A]ccording to Solomon, Alianz’s 
unilateral termination constituted a breach....”)  However, that is not the breach that Reed 
alleges here.  Solomon comments that a claim for wrongful termination accrues prior to death.  
But it does not follow that a claim for nonpayment of death benefits accrues prior to death. 
 
This distinction admittedly creates what might be considered an anomaly:  A claim for wrongful 
termination of a life insurance policy may pass out of existence four years after the termination, 
only to spring back into life (in a fashion) any number of years later, when the insured dies and 
the beneficiary sues for nonpayment of the benefit, asserting that the termination was wrong.  
Perhaps there is some other solution to this anomaly that hasn’t been raised by these parties.  
But be that as it may, it is clearly true that neither plaintiff nor his insured could have brought the 
present lawsuit, for the death benefit, before the insured died. 
 
The catch in the anomaly, of course, is that such a plaintiff would still have to prove that the 
policy remained in force many years after it was purportedly terminated – which ordinarily 
would mean proving that the premiums had been paid every intervening year.  If the beneficiary 
seeks to excuse the nonpayments on the ground of futility because of the termination, he is 
effectively suing for the wrongful termination and hence pleading his way back into the statute 
of limitations. 
 
And that’s where plaintiff runs into trouble.  Accordia is still entitled to summary adjudication on 
the cause of action for breach of contract if it is undisputed that the Policy was not in effect on 
the date of Allen’s death. 
 
Accordia has established that the Policy was not in effect on the date of Allen’s death, because 
it is undisputed that Reed paid no premiums in 2012, 2013, 2014, 2015, or 2016.  (UMF No. 17, 
20, 22, 35, 36, 37, 39, 41, 43, 44, 45.)  Because some premium was due in each of those years 
and Reed paid nothing, Accordia need not establish the exact amount due.  Therefore, any 
authentication problems that occurred due to assignment of the Policy to successive insurance 
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companies are irrelevant.  Whatever the precise terms of the policy, they necessarily included 
that some premium was due every year and had to be paid for the coverage to remain in effect. 
 
Plaintiff’s principal argument against this is to argue that Accordia has not adequately shown the 
precise terms of the policy, and hence has not shown with precision the dollars-and-cents scope 
of the failure to pay that resulted in cancellation.  That argument might have some force if we 
were talking only about events in 2010-2011, when payments were being made or proffered but 
there is dispute about their sufficiency.  But the undisputed facts show that plaintiff paid no 
premiums for the next several years thereafter either.  With or without proof of the exact policy 
language, plaintiff can articulate no basis on which the policy could possibly have survived those 
failures to pay.  To hold otherwise would be to say that if both the insurer and the insured have 
irretrievably misplaced the policy, a policyholder can just quit paying premiums for who-knows-
how-many years, and still claim the death benefit on the ground that the insurer can’t prove the 
policy’s terms.  That can’t be right. 
 
The same result is reached by coming at the case from the other end.  Admittedly, plaintiff is not 
the movant on this summary judgment motion.  He is, however, the plaintiff in the lawsuit, and 
ultimately bears the burden of proving his case.  If this case were to reach trial, it would still be 
incumbent on him to prove that the policy was still in force in 2016, notwithstanding several 
years of premium nonpayment.  If his argument for that result depends on showing the precise 
terms of the policy, and he can’t do that because no one has a copy of it, then he cannot win 
the lawsuit. 
 
To the extent that Reed attempts to shift gears and argue whether the policy really lapsed in 
2011 or 2012, or that Accordia is not entitled to summary judgment because it cannot prove the 
payments Reed made in 2011 were insufficient to restore coverage, he runs back into the 
statute of limitations problem.  Reed cannot argue that Aviva breached the agreement by stating 
that the Policy lapsed in 2011 or 2012 because, under Solomon, any claim based on that breach 
is too late.  This also disposes of Reed’s waiver claim.  (Opp. at 6:17-23; 8:8-9; 8:11-20.)   
 
Plaintiff cites Robert L. Sherwood v. Midland National Life Ins. Co. (Utah 1997) 560 P.2d 329, 
for the proposition that courts should construe provisions as to the extension of time for 
premium payments liberally in favor of the insured.  However, that case is distinguishable.  
There, the event triggering the benefit – disability – occurred during the Late Payment Offer 
period.  Here the triggering event – death – occurred more than four years after expiration of 
that period.  Each Late Payment Offer here was clear regarding exactly how long the Policy 
would remain in effect if the payment were made.  Reed would have known this, had he read 
the Offers – and he is charged with knowing this anyway, whether he read them or not.  (See 
Roldan v. Callahan & Blaine (2013) 219 Cal.App.4th 87, 93.) 
 
The purpose of the summary judgment procedure is to pierce the pleadings and determine 
whether there is a genuine need for trial.  (Union Bank v. Superior Court (1995) 31 Cal. App. 4th 
573, 588.)   The Court cannot conceive a material fact here that merits a trial.  Reed cannot 
prove that Aviva wrongfully terminated the insurance contract in 2011 or 2012 because that 
claim is too late.  And he cannot prove that Accordia wrongfully refused to pay the death benefit 
in 2016 or 2017 when it is undisputed that he filed to pay any premiums on the Policy for the 
preceding five years.  Therefore, the court grants both summary adjudication to defendant on 
the cause of action for breach of contract and summary judgment to defendant on the complaint. 
 
In light of this ruling and its basis, the court finds it unnecessary to rule on any of the evidentiary 
objections.  (See Code of Civil Procedure § 437c(q).)  The CMC set for August 20 is vacated. 
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 7.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
HEARING ON MOTION TO SEAL DECLARATION 
FILED BY JESSE WELLEN, DUBLIN CREEK ENTERPRISES, LTD 
* TENTATIVE RULING: * 
 
Defendants move to file under seal various evidence proffered in support of their summary 
judgment.  The motion is denied.  This is a fairly routine business dispute, albeit one arising 
between relatives.  It involves no unusually sensitive or private subject matter.  There is no 
suggestion that the financial affairs of these parties are especially sensitive or confidential in 
comparison with the thousands of other business-related litigations occurring in the courts every 
day.  Nor is there any suggestion that the material in question would not come out in a public 
trial of this case. 
 
Defendants may either (1) refile their evidence not under seal, or (2) proceed with their 
summary judgment motion without the support of the missing evidence, or (3) withdraw the 
summary judgment motion.  In any event the Court intends to recycle the sealed envelopes now 
in the file, and their contents. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00372 
CASE NAME: HOGAN  VS.  ARVEST CENTRAL MORTGAGE 
HEARING ON MOTION TO SET ASIDE ORDER FOR SANCTIONS 
FILED BY ADRIENNE T. HOGAN 
* TENTATIVE RULING: * 
 
Plaintiff moves to set aside sanctions previously ordered for discovery violations.  Her cursory 
motion is neither signed as required by Code of Civil Procedure § 1287, nor supported by a 
declaration or any other admissible evidence.  It also does not specify which sanctions order in 
particular she is trying to have set aside.  There have been at least two such orders, one in 
January 2019 and one in April 2019. 
 
Whatever plaintiff is referring to, however, it is too late now to try to undo these orders.  If the 
discovery motions were factually inaccurate in recounting what plaintiff had or hadn’t responded 
or produced, the time to point out and prove those inaccuracies was in opposition to the two 
motions.  And the time to seek reconsideration of those rulings was within ten days, under Code 
of Civil Procedure § 1008(b).  Accordingly, the present motion is denied. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-00556 
CASE NAME: BULLETTI VS. CALIFORNIA 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY THE STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 
This demurrer is continued to July 19, 2019 at 9:00 a.m. 
 
Plaintiff timely filed his opposition to the demurrer.  It was not physically put in the file or 
otherwise received here until Wednesday of this week, however, possibly because plaintiff wrote 
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the wrong docket number on the caption.  The Department’s clerk was unable to reach plaintiff.  
We appreciate the courtesy of defendant’s attorney in providing informal copies.  However, we 
have not received the full briefs in time to act on the demurrer this week. 
 

  

10.  TIME:  9:00   CASE#: MSC19-00080 
CASE NAME: AMERICAN FINANCIAL VS. MOSS 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
It does not appear that plaintiff has been able to locate and serve defendant yet.  The 
application is accordingly taken off calendar. 
 

  

11.  TIME:  9:00   CASE#: MSC19-00370 
CASE NAME: ATLAS PALLET VS. USS-POSCO 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY USS-POSCO INDUSTRIES 
* TENTATIVE RULING: * 
 
Defendant USS Posco, Inc. (UPI) demurs to the entire complaint.  The demurrer is 
sustained with leave to amend.  Plaintiff may file and serve an amended complaint within 
28 days.  If it elects not to do so, UPI will be dismissed, and the case may proceed against the 
individual defendant. 
 
The complaint alleges that plaintiff and UPI are adjacent landowners in Pittsburg.  Immediately 
adjacent to plaintiff’s property is an open field belonging to UPI, where (the complaint alleges) 
there has been an ongoing problem with transient activity, trash, and high vegetation.  Plaintiff 
alleges that in 2013 a transient living on UPI’s property started a fire that spread onto plaintiff’s 
facility, and that in 2015 a “similar incident” (not otherwise elaborated on) occurred. 
 
In August 2018, defendant Belcher, a transient camping on the UPI property, started a fire that 
escaped the property and spread to plaintiff’s facility, causing damage.  (The complaint is 
studiously reticent in stating whether this was contended to be a malicious arson, a campfire 
that went out of control, or somewhere in between.) 
 
Plaintiff sues UPI on causes of action for premises liability, negligence, trespass, and nuisance.  
The several causes of action all rest on similar allegations of negligence in failing to prevent 
transient activity, allowing trash and vegetation (alleged to provide cover for transients), failing to 
prevent transients from burning fires, and failing to secure the property.  Plaintiff also throws in a 
few municipal or County ordinances that it says were violated. 
 
UPI attacks the entire complaint against it as failing to allege any basis for imposing a duty of 
care on UPI to prevent this harm to plaintiff.  The existence of a tort duty based on a given set of 
alleged facts is a question of law for the Court, and may be determined on demurrer where 
appropriate.  (E.g., Beacon Residential Community Ass’n v. Skidmore Owings & Merrill (2014) 
59 Cal.4th 568, 573; Melton v. Boustred (2010) 183 Cal.App.4th 521, 531, 532.)  “A complaint 
which lacks allegations of fact to show that a legal duty of care was owed is fatally defective.”  
(Hegyes v. Unjian Enterprises (1991) 234 Cal.App.3d 1103, 1111.) 
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There is no allegation that UPI, or any of its employees, had anything whatsoever to do with 
starting this fire – either intentionally as in a controlled burn, or unintentionally as when some 
activity creates sparks.  Nor is it alleged that UPI was even were aware of the fire at the time.  
The complaint is clear that Belcher set the fire.  Nor is this a case of a plaintiff being directly 
injured directly because of a dangerous condition existing on a landowner’s property, as when 
someone falls into a hole.  The alleged mechanism of harm is that a third party, Belcher, set a 
fire, and that fire spread onto plaintiff’s property. 
 
Thus, the case is one of seeking to impose a duty on a landowner to control or prevent the 
activities of a third party.  In such settings the law draws a key distinction between misfeasance 
and nonfeasance. 
 

Simply put, misfeasance occurs when the defendant's affirmative actions create a 
risk of harm to the plaintiff; nonfeasance involves the failure to save the plaintiff 
from a peril that was not of the defendant's making.  All persons are ordinarily 
obligated to exercise due care in their own actions so as not to create an 
unreasonable risk of injury to others.  This standard applies to instances of 
misfeasance.  Nonfeasance requires a special relationship obligating the 
defendant to act to protect the plaintiff. 

 
(Minch v. CHP (2006) 140 Cal.App.4th 895, 908-09 (citations omitted).) 

When analyzing duty in the context of third party acts, courts distinguish between 

“misfeasance” and “nonfeasance.”  (Lugtu v. California Highway Patrol (2001) 26 

Cal.4th 703, 716.)  “Misfeasance exists when the defendant is responsible for 

making the plaintiff’s position worse, i.e., defendant has created a risk.  

Conversely, nonfeasance is found when the defendant has failed to aid plaintiff 

through beneficial intervention.”  (Weirum v. RKO General, Inc. (1975) 15 Cal.3d 

40, 49.) 

A legal duty may arise from affirmative acts “where the defendant, through his or 

her own action (misfeasance) has made the plaintiff’s position worse and has 

created a foreseeable risk of harm from the third person.  In such cases the 

question of duty is governed by the standards of ordinary care.”  (Pamela L. v. 

Farmer (1980) 112 Cal.App.3d 206, 209; see Lugtu v. California Highway Patrol, 

supra, 26 Cal.4th at p. 716; Weirum, supra, 15 Cal.3d at p. 49.) 

By contrast, nonfeasance generally does not give rise to a legal duty.  The 

underlying premise is that “a person should not be liable for ‘nonfeasance’ in 

failing to act as a ‘good Samaritan.”  (Pamela L. v. Farmer, supra, 112 

Cal.App.3d at p. 209.)  In other words, “one ‘who has not created a peril is not 

liable in tort merely for failure to take affirmative action to assist or protect 

another’ from the acts of a third party.”  (Garcia, supra, 164 Cal.App.4th at p. 

1453, fn. 3, quoting Williams v. State of California (1983) 34 Cal.3d 18, 23.)  

Thus, absent misfeasance, “as a general matter, there is no duty to act to protect 

others from the conduct of third parties.”  (Delgado v. Trax Bar & Grill (2005) 36 

Cal.4th 224, 235).) 

Melton, 183 Cal.App.4th at 531. 
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Even in cases of nonfeasance, a duty may exist if the defendant had a “special relationship” 
either to the immediate wrongdoer (as a parent responsible for his or her child), or to the victim 
(as a university responsible for the safety of its students).  (See, e.g., Regents of Univ. of 
California v. Superior Court (2018) 4 Cal.5th 607.)  No such special relationship is alleged or 
hinted at here, however.  Thus, if UPI stands accused only of nonfeasance rather than 
misfeasance, the complaint fails to allege any factual basis for a duty. 
 
A necessary logical step in distinguishing nonfeasance from misfeasance is to identify the peril 
that actually ended up causing harm to the plaintiff.  In Melton, for example, the harm to plaintiffs 
was inflicted by criminals who attended an open-invitation party.  It was the criminals who 
created the peril.  The defendant, the host of the party, was accused of attracting the criminals 
through an imprudently broad invitation on social media.  That, however, did not constitute the 
creation of the peril; it merely made it possible for the real wrongdoers to create that peril.  (Id. at 
533.)  Still less, of course, did the host “create” the peril through failing to take steps to prevent 
it, such as by hiring security.  Accord, e.g., Sakiyama v. AMF Bowling Centers (2003) 110 
Cal.App.4th 398, holding that a rave host did not create the peril that attendees might use drugs 
and cause accidents after leaving.  Compare these cases with, e.g, Weirum, 15 Cal.3d 40, 
where a radio station affirmatively encouraged reckless driving by offering a prize to motorists 
who caught up with a peripatetic DJ; or Lugtu, 26 Cal.4th 703, where a CHP officer increased a 
motorist’s risk by affirmatively directing him to pull over in a dangerous location. 
 
Here, the danger to plaintiff here was not simply the presence of transients on UPI’s property, 
for without more the presence of transients worked no injury to plaintiff.  Rather, the risk to 
plaintiff was that of fire caused by such transients.  It is clear that the complaint alleges no 
affirmative acts by UPI creating or enhancing the risk of fire, or for that matter the risk of 
transients.  UPI is accused only of failing to take various steps to prevent transients from 
occupying UPI’s property and starting fires there – inadequate security in general, poorly 
maintained fences, trash and vegetation, and just generally failing to keep transients out.  This 
is nonfeasance, not misfeasance.  In the absence of any affirmative acts creating the peril and 
of any special relationship, this establishes the absence of any duty of care on UPI to prevent 
this harm. 
 
That conclusion forecloses plaintiff’s nuisance and trespass causes of action as well as those 
for negligence and premises liability. 
 

Nuisance liability is not necessarily based on negligence, thus, one may be liable 
for a nuisance even in the absence of negligence.  However, where liability for 
the nuisance is predicated on the omission of the owner of the premises to abate 
it, rather than on his having created it, then negligence is said to be involved. 

 
City of Pasadena v. Superior Court (2014) 228 Cal.App.4th 1228, 1236 (citations and internal 
quotes omitted).  Similarly, trespass liability requires intention, recklessness, negligence, or 
ultrahazardous activity.  (E.g., Armitage v. Decker (1990) 218 Cal.App.3d 887, 906.)  Of these, 
plaintiff asserts only negligence – but negligence assumes a duty of care.  If there is none, there 
is no trespass cause of action. 
 
Plaintiff adds nothing by its invocation of various ordinances.  Some are plainly irrelevant, such 
as the one referring to maintaining structures; no structure was involved here.  Others are too 
vague and general to be of any help, such as generic requirements of a “well-kept property”.  
Those said to concern weeds or fences are not sufficiently tied causally to the risk of fire.  And 
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as for Health & Safety Code § 13008, concerning allowing a fire to escape – it wasn’t UPI’s fire, 
was it?  That statute cannot be plausibly read to create strict-liability responsibility for the 
consequences of any fire on one’s property, if there is not otherwise any tort duty to prevent or 
control fires. 
 
The Court is frankly a little skeptical that plaintiff can amend in a way that will survive a renewed 
demurrer.  Because this is a first pleading and a first demurrer, however, the Court is willing to 
give plaintiff one chance to try, and hence grants leave to amend. 
 

  

12.  TIME:  9:00   CASE#: MSC19-00496 
CASE NAME: DARCY MAUPIN  VS.  CONTRA COSTA FIRE PROTECTION DISTRICT 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA FIRE PROTECTION DISTRICT, et al. 
* TENTATIVE RULING: * 
 
The hearing on this demurrer is continued to August 23, 2019 at 9:00 a.m., by stipulation of the 
parties due to counsel’s medical concerns.  (The stipulation requested August 16, but the 
Department is dark that week.) 
 

  

13.  TIME:  9:00   CASE#: MSC19-00559 
CASE NAME: WOODRUFF VS. MASON MCDUFFIE MORTGAGE 
HEARING ON MOTION TO RECUSE ALL BAR ATTORNEY WHICH HAVE NO BOND 
FILED BY KEVEN-PAUL WOODRUFF EL 
* TENTATIVE RULING: * 
 
Plaintiffs move to disqualify all attorneys on the ground that “attorney” is a title of nobility 
forbidden by the Constitution, with a few even less coherent variations on that theme.  The 
motion is facially frivolous, and it is denied. 
 

  

14.  TIME:  9:00   CASE#: MSC19-00559 
CASE NAME: WOODRUFF VS. MASON McDUFFIE MORTGAGE 
HEARING ON APPLICATION FOR TEMPORARY RESTRAINING ORDER 
FILED BY KEVIN WOODRUFF 
* TENTATIVE RULING: * 
 
Plaintiffs move for a preliminary injunction against a foreclosure sale of their former 
residential property.  Plaintiffs have filed no proof of service, but at least some defendants 
have filed an opposition. 
 
Plaintiffs do not deny taking out this mortgage loan and granting a deed of trust on their 
property.  They do not claim to be in good standing on their mortgage.  They do not assert that 
they have made their mortgage payments, nor do they offer to make any now.  Thus, whatever 
they might have to say about transactions within the lender side of the picture, or how plaintiffs 
came to borrow this money, plaintiffs do not present even a pretense that they have any 
genuine right to continue to own or occupy the property. 
 
Plaintiffs’ leading asserted ground for relief is stated in a single, conclusory sentence:  “Plaintiffs 
contend that the Note and Deed of Trust where [sic] not transferred or assigned pursuant to the 
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governing PSA or California Law.”  They present not a shred of evidence in support of that 
contention, however.  They don’t specify what defects supposedly occurred in the transfer or 
assignment process.  Nor do they offer any argument as to why any such defects would be any 
of their business, given that (1) they tacitly admit being in default to somebody, and (2) alleged 
defects in securitization have been held to make the transfer only voidable, not void.  (E.g., 
Yhudai v. Impac Funding (2016) 1 Cal.App.5th 1252; Saterbak v. JPMorgan Chase Bank (2016) 
245 Cal.App.4th 808.) 
 
At only slightly greater length, plaintiffs assert that they shouldn’t have been granted this loan in 
the first place because they weren’t really sufficiently credit-worthy, and the lender didn’t 
investigate their finances sufficiently.  Again they present no actual evidence to support the 
allegation.  If it were true, though, how would that establish that plaintiffs have a right to continue 
to own and occupy the house they apparently concede they can’t pay for?  And how does a 
lender owe a duty to the borrower not to make a loan that won’t be repaid?  The upcoming 
MJOP will no doubt shed light on whether plaintiffs have any viable damages claim based on 
this assertion.  It suffices for now, however, to observe that the argument neither rests on any 
evidence, nor supports injunctive relief from a foreclosure sale. 
 

  

15.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS.  WONG 
HEARING ON APPLICATION TO APPEAR PRO HAC VICE 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
The applications of John Fox and Magan Mathias to appear pro hac vice are granted. 
 

  

16.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS. ROMERO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY RICHARD E. KORB 
* TENTATIVE RULING: * 
 
The motion of cross-defendants Korb and Gould move for judgment on the pleadings (MJOP), 
dismissing Romero’s second amended cross-complaint.  The motion is granted, without leave 
to amend. 
 
The Court summarized the Romero’s cross-complaint, in overruling a demurrer to the two 
surviving causes of action in it: 
 

The first two causes of action adequately allege fraud.  Taken together, they 
allege that cross-defendants falsely misrepresented that the prior kitchen 
contractor was licensed, and was being replaced only due to his illness.  They 
also misrepresented that they had obtained permits for the kitchen remodeling 
project.  In fact (the causes of action allege), the job was unpermitted; the prior 
contractor had been fired for botched electrical work; and the prior work was 
substandard.  Cross-defendants also concealed their knowledge of prior 
unpermitted alterations to the kitchen.  This was all done to induce Romero to 
take the contracting job.  He alleges that had he known the true facts about the 
state of the kitchen, the poor quality of prior work, the lack of permit, and Korb’s 
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history of firing contractors, he would not have taken this job, or at least would 
have charged a higher price.  Given how contentious and fraught the contracting 
relationship among these parties turned out to be, it is no stretch to allege that 
taking the job in reliance on these misrepresentations and concealments 
constituted harm to Romero. 

 
Cross-defendants adduce multiple arguments for their MJOP, but the Court need reach only one 
of them.  In their requests for admissions, cross-defendants asked Romero to admit (among 
other things) that neither Korb nor Gould had made any misrepresentations to Romero, and that 
neither Korb nor Gould had concealed anything from Romero.  Romero served no responses, 
and hence those matters were deemed admitted on cross-defendants’ subsequent motion to 
deem matters admitted.  Those admissions are obviously fatal to the claim.  Romero now seeks 
relief from the deemed admissions, but the Court is denying that motion (Line 18).  Romero has 
filed no separate opposition to the MJOP, and makes no attempt to argue how his cross-
complaint could possibly survive in the face of these binding admissions. 
 
There is no point in allowing leave to amend, given the Court’s refusal to relieve Romero of the 
fatal admissions.  (The Court notes that several months ago Romero moved for leave to amend, 
which was denied due to serious deficiencies in his papers, but with an express invitation to him 
to refile with better motion papers – an invitation he has not taken up since then.) 
 

  

17.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS. ROMERO 
HEARING ON MOTION TO VACATE DEFAULT 
FILED BY EDWARD J. ROMERO 
* TENTATIVE RULING: * 
 
Defendant Romero moves to vacate the default entered against him as to plaintiffs’ first 
amended complaint.  The motion is granted.  Romero may file and serve his answer within two 
weeks.  This moots the pending request of plaintiffs for a default prove-up hearing. 
 
As far back as December 2017, the Court was admonishing these parties: 
 

In this respect, the Court notes, it is obvious that there is considerable personal 
rancor among these parties.  The parties are admonished to check their tempers 
and epithets at the door of their meet-and-confer room, and discuss the legal and 
factual issues in this case like adults.  Neither side is required to accede to the 
other’s position, where both sides have legitimately debatable arguments.  The 
Court, however, will be on the lookout for legal or factual assertions by either side 
that appear to be taken in bad faith or without a reasonable basis, with a view to 
possible sanctions. 

 
Again in April 2018, the Court said:  “The present state of this file reflects the continued 
disregard of both parties for their obligations to the Court and to each other.  The Court has 
previously admonished both parties to clean up their acts, and it does so again now.” 
 
The continuing narrative of this case since then has shown only that neither side has paid much 
attention to the Court’s admonitions.  Romero, a pro per party, has shown a consistent pattern 
of making up his own litigation rules and disregarding his obligations under the Code of Civil 
Procedure with respect to pleadings and discovery.  Plaintiff Korb, an attorney representing 
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himself and his wife, has shown his eagerness to invoke those rules against Romero, but has 
been less than perfect in his own adherence to them.  And worse, the tone and content of the 
parties’ interchanges – both in court filings and otherwise (such as in the e-mail traffic that the 
parties persisted in cc’ing to the Department despite being told repeatedly to cut it out) – have 
borne out the Court’s criticisms as to the degree of personal rancor and lack of professionalism 
shown by both sides in this case. 
 
Bringing us to the motion now at hand:  There is room to doubt the full sincerity of Romero’s 
plea that he didn’t even know he was being sued on the first amended complaint, given the 
parties’ extended and inappropriate interchanges about whether plaintiffs would be given 
leave to file it.  However, the record does support the inference that Romero, misunderstanding 
the applicable rules and requirements and instead focusing on his own attempts to amend 
his cross-complaint, let the default deadline in this case come and go through his ignorance 
and inattention. 
 
A cursory Lexis search of California case law can readily turn up any number of precedents on 
both sides of the question of whether and when a court should grant relief from a default.  Korb 
has presented his half of this case law, though he adds nothing to the force of his argument by 
piling boldface on double-bold underlining for much of his brief.  The true trend of California law, 
however, is best represented in Justice Bedsworth’s excellent recent exposition of the topic of 
litigation incivility and unprofessionalism in Lasalle v. Vogel (2019) 36 Cal.App.5th 127, which 
both sides in this case should read in full.  In relevant part it says: 
 

The law favors judgments based on the merits, not procedural missteps.  Our 
Supreme Court has repeatedly reminded us that in this area doubts must be 
resolved in favor of relief, with an order denying relief scrutinized more carefully 
that an order granting it.  As Justice Mosk put it in Rappleyea, “Because the law 
favors disposing of cases on their merits, ‘any doubts in applying section 473 
must be resolved in favor of the party seeking relief from default [citations]. 
Therefore, a trial court order denying relief is scrutinized more carefully than an 
order permitting trial on the merits.’  (Elston v. City of Turlock (1985) 38 Cal.3d 
227, 233; see also Miller v. City of Hermosa Beach (1993) 13 Cal.App.4th 1118, 
1136.)”  (Rappleyea, supra, at p. 980.) … Indeed, some cases go so far as to say 
“‘“‘very slight evidence will be required to justify a court in setting aside the 
default.’ [Citations.]”’”  (Miller v. City of Hermosa Beach, supra, 13 Cal.App.4th at 
p. 1136.) 

 
Id. at 134-35 & n.5. 
 
Without approving of Romero’s pattern of “hold my breath until I turn blue” procedural tactics, 
the Court concludes that it must resolve its doubts here in favor of allowing Romero to defend 
himself on the merits.  It accordingly grants this motion.  It warns Romero, however, that he has 
pretty well used up his mulligans by now, and thus he would do well to pay much closer 
attention in the future to what is required of him in his court filings, his discovery conduct, and 
every other aspect of this case. 
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18.  TIME:  9:00   CASE#: MSL17-00998 
CASE NAME: KORB VS. ROMERO 
HEARING ON MOTION TO BE RELIEVED FROM DEEMED ADMISSIONS 
FILED BY EDWARD J. ROMERO 
* TENTATIVE RULING: * 
 
Romero’s motion for relief from his deemed admissions is denied. 
 
In Line 17, the Court comments on how both sides have committed multiple offenses against 
professional and productive litigation conduct in this case.  On that motion the Court grants 
Romero relief from his default as to plaintiffs’ complaint.  The present motion, however, goes 
too far for even the extended patience of the Court.  It rests on an outright misrepresentation. 
 
Romero’s stated excuse for not responding to these requests for admissions is a flat-out lie.  
His present motion states, vaguely and conclusorily, that “my lack of response was a result of 
inadvertence, mistake or excusable neglect: do [sic] to personal matters work and family related 
that has caused me to fall behind and be diligent [sic] to the response of filing continued motions 
by opposing party that has caused me inadvertently slow [sic] the progression of this case.”  
But that’s just not so.  The record from plaintiffs’ motion to deem matters admitted shows that 
Romero’s non-response was not the result of distractions, inattention, or neglect.  Quite the 
contrary, he made an express and direct decision to refuse to respond to discovery unless he 
got something else he wanted, namely leave to amend his cross-complaint.  The Court said 
at the time: 
 

Defendant, in opposing this motion, acknowledges that he has served no 
responses to the RFAs.  His proffered excuse is that he will not respond to 
discovery until plaintiffs stipulate to allow him to amend his cross-complaint.  
There is some irony there, since the Court’s prior ruling chided defendant for not 
stipulating to plaintiffs amending their complaint.  But be that as it may – if 
defendant wants to amend his complaint and plaintiffs won’t stipulate to it, he can 
file a motion for leave.  What he can’t do is just make up his own court rules, and 
decide that until he gets his way on a separate issue he will just ignore 
mandatory deadlines concerning discovery.  If he doesn’t serve responses to the 
RFAs before 9:00 a.m. Friday, he will be stuck with having admitted the truth of 
everything in plaintiffs’ RFAs. 

 
If Romero had simply thrown himself on this procedural sword, said that as a pro per party he 
didn’t understand these rules until the Court explained them, and argued that he didn’t have 
time to respond to this tentative before 9:00 the next morning, possibly the Court might have cut 
him this break.  But for him to base his present motion on plain misrepresentation of what 
actually happened is too far over the top. 
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19.  TIME:  9:00   CASE#: MSN19-1002 
CASE NAME: HENRETTY VS. TABOR 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY AARON HENRETTY 
* TENTATIVE RULING: * 
 
Petitioner petitions under Civil Code §§ 8480 et seq. for release of a mechanic’s lien, 
because no action to enforce the lien was filed within the time required in § 8460.  The petition 
was properly served by certified mail, return receipt requested, as authorized by § 8486(b).  
No opposition has been filed.  The petition is therefore granted. 
 
Petitioner is advised for future reference not to file court papers printed double-sided. 
 

  

20.  TIME:  9:00   CASE#: MSN19-1049 
CASE NAME: IN RE: C. LEWIS 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY NOVATION FUNDING, LLC 
* TENTATIVE RULING: * 
 
The proposed transfer is approved. 
 

  

21.  TIME:  9:01   CASE#: MSC18-00972 
CASE NAME: SMITH VS. KIA MOTORS 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO SPECIAL INTERROGS. 
FILED BY ASHLEY SMITH, DUSTIN SMITH 
* TENTATIVE RULING: * 
 
LEAD COUNSEL FOR EACH PARTY must appear in person for additional meet-and-confer.   
It appears that most or all of the issues presented have arisen since the Discovery Facilitator 
meeting.  Counsel should not expect to be free for other business on this date. 
 

  

22.  TIME: 10:00   CASE#: MS19-0300 
CASE NAME: RISSAS VS. ADAMSON 
JURY TRIAL - FOR UNLAWFUL DETAINER CAUSE / 5 DAY(S) 
* TENTATIVE RULING: * 
 
This trial date was vacated due to settlement. 
 

  

23.  TIME: 10:00   CASE#: MSC14-01790 
CASE NAME: PETER CONEY VS. KELLY DOSSA 
COURT TRIAL - SHORT CAUSE / 10 DAY(S) 
* TENTATIVE RULING: * 
 
Counsel to appear at 10:00 to discuss scheduling.  The Court assumes the trial will proceed 
starting Monday afternoon.  The Court may have some preliminary substantive clarifications to 
ask counsel about. 
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ADD-ONS 

 

24.  TIME: 9:02   CASE#: MSC19-00832 
CASE NAME: PAIGE-SMITH VS. PELED 
HEARING ON MOTION FOR DISCRETIONARY DISMISSAL FOR DELAY IN PROSECUTION 
FILED BY ZIV M. PELED 
* TENTATIVE RULING: * 
 
The motion of defendant Peled for dismissal under Code of Civil Procedure §§ 583.410 and 
583.420 is granted.  The case is dismissed as to that defendant.  (Other defendants have filed 
a similar motion, which has not yet come for hearing.) 
 
This case was originally filed in Solano County on March 19, 2015.  By stipulation the case was 
ordered transferred to this County by order dated September 28, 2015.  Thereafter, however, 
nothing happened in the case at all.  The reasons for that are not entirely clear from the file.  But 
based on the motion and the attorneys’ representations at a recent CMC, it appears that the 
transfer did not occur simply because plaintiff did not take the steps necessary for the transfer, 
particularly payment of the required fee.  The matter then languished without court action for 
some three and a half years.  Not until April 2019 did the transfer occur. 
 
The initial burden is on the moving defendant to show that it is “appropriate under the 
circumstances of the case” (§ 483.410) to dismiss, on the basis of the factors laid out in 
CRC 3.1342(e).  Those factors are easily met here, however, and plaintiff makes no real effort 
to argue otherwise.  There are no circumstances whatsoever (such as intervening negotiations 
or bankruptcy) why plaintiff did not act more promptly.  And as a result of plaintiff’s action, not 
only is it likely that recollections have dimmed, but plaintiff has also left the parties needing to do 
a full case’s worth of malpractice and medical discovery, plus expert analysis and possible 
motion practice, in less than a year left before expiration of the five-year trial deadline.  All of 
that falls squarely at the doorstep of plaintiff. 
 
The court commented in Landry v. Berryessa USD (1995) 39 Cal.App.4th 691, 698: 
 

It is true, as plaintiffs point out, that the policy favoring trial on the merits is 
generally preferred over termination of a case on procedural grounds.  
(§ 583.130.)  "But that principle cannot be indiscriminately applied so as to render 
impotent the provisions of section 583.420.  The statutory provisions permitting 
discretionary dismissal when the plaintiff is not diligent in prosecuting the action 
serve the dual purpose of discouraging stale claims and expediting the 
administration of justice.  [Citations.]"  (Trailmobile, Inc. v. Superior Court, supra, 
210 Cal.App.3d at p. 1455.)  Thus, the policy favoring resolution on the merits will 
be applied only after the plaintiff has made "some showing of excusable delay"  
(Wilson v. Sunshine Meat & Liquor Co. (1983) 34 Cal.3d 554, 562-563) and has 
demonstrated dismissal would effect a miscarriage of justice.  (Dubois v. Corroon 
& Black Corp. (1993) 12 Cal.App.4th 1689, 1695.) 
 

This case precisely fits the description that plaintiff has not made “some showing of excusable 
delay”.  Plaintiff’s opposing brief and declaration spend several pages listing the various forms 
of discovery now pending.  But there is not a word of explanation or purported excuse why 
plaintiff let this case sit inactive for years, for lack of paying the transfer fee. 

https://advance.lexis.com/search/?pdmfid=1000516&crid=7efbb94b-ddf2-4e08-bf67-8024b12f238c&pdsearchterms=39+cal+app+4th+695&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=7efbb94b-ddf2-4e08-bf67-8024b12f238c&pdsearchterms=39+cal+app+4th+695&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=7efbb94b-ddf2-4e08-bf67-8024b12f238c&pdsearchterms=39+cal+app+4th+695&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=7efbb94b-ddf2-4e08-bf67-8024b12f238c&pdsearchterms=39+cal+app+4th+695&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=7efbb94b-ddf2-4e08-bf67-8024b12f238c&pdsearchterms=39+cal+app+4th+695&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=7efbb94b-ddf2-4e08-bf67-8024b12f238c&pdsearchterms=39+cal+app+4th+695&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=7efbb94b-ddf2-4e08-bf67-8024b12f238c&pdsearchterms=39+cal+app+4th+695&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&pdquerytemplateid=&ecomp=tpb_9kk&earg=pdpsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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25.  TIME:  9:00   CASE#: MSC17-01550 

CASE NAME: UECKER VS. KELLY 

HEARING ON MOTION TO EXPUNGE NOTICES OF PENDING LITIGATION 

FILED BY STEPHANIE NG KELLY, MATTHEW KELLEY 

* TENTATIVE RULING: * 

 

The motion of defendants Stephanie Kelly and Matthew Kelly’s to expunge the notices of 

pending action is denied. 

Defendants seek to expunge two notices of pending action or lis pendens.  The notice refers to 

filed notices of pendency of action, but it seems likely that defendants want to expunge the 

recorded notices.  There are two lis pendens at issue in this case:  one recorded August 21, 

2017 and one recorded April 17, 2019.  (See defendants’ RJN Exs. B and H.)  It is not clear if 

the 2019 lis pendens was recorded with the County since defendants’ notice of motion refers to 

the filed lis pendens and defendants’ copy of the 2019 lis pendens does not include a stamp 

from the Recorder’s Office.  Plaintiff’s opposition states that she “recorded and filed” a Notice of 

Pending Action on April 17, 2019 and then refers to defendants’ Ex. H.  Thus, it seems likely 

that the 2019 lis pendens was recorded.  However, since the Court concludes that neither lis 

pendens should be expunged it does not need to require proof that the 2019 lis pendens was 

in fact recorded.  

Technical Arguments 

Defendants raises two technical arguments as to why the lis pendens are improper.  

First, Defendants argue that the 2017 lis pendens was not properly served and is therefore void.  

A lis pendens can be expunged for a “claimant's failure to comply with the recording, service or 

filing requirements of section 405.22 (see § 405.23)….”  (Kirkeby v. Superior Court (2004) 

33 Cal.4th 642, 647 n.2.)  Section 405.22 requires that “prior to recordation of the notice, cause 

a copy of the notice to be mailed, by registered or certified mail, return receipt requested, to all 

known addresses of the parties to whom the real property claim is adverse and to all owners of 

record of the real property affected by the real property claim.”  That did not happen here.  

Plaintiff served defendants’ attorney of record by personal service.  (Young Decl. ¶5; Proofs of 

Service of Summons filed on August 28, 2017.)  Later in January 2018, Defendants’ attorney 

requested that the lis pendens be withdrawn, which also had the effect of confirming knowledge 

of the lis pendens.  (Young Decl. ¶8 and Ex. D.)  Thus, while service of the lis pendens was not 

proper, Defendants’ attorney had notice of the lis pendens and waited almost two years to file a 

motion to expunge raising the service issue.  Excluding the 8 months this case was stayed, 

Defendants still had more than a year to raise the service issue and failed to do so.  Therefore, 

Defendants have waived the defects in service.  (See Biddle v. Superior Court (1985) 170 

Cal.App.3d 135, 137; see also Comment following Code of Civil Procedure § 405.23 (approving 

of Biddle’s waiver analysis).) 

Defendants’ attempt to distinguish Biddle fails.  Although the defendant in Biddle had brought 

other motions to expunge, that fact was not critical to the holding.  Instead, Biddle’s holding was 



20 
 

based primarily on the fact that defendant failed to raise the service issue for one year after 

receiving actual notice of the lis pendens.  In addition, Biddle found that service in that case 

substantially complied with the requirements of the statute.  There is some question as to 

whether substantial compliance alone is still a permissible ground to deny a motion to expunge 

(see Carr v. Rosien (2015) 238 Cal.App.4th 845, 855), but the present ruling relies on waiver. 

Second, Defendants argue Plaintiff recorded the 2019 lis pendens and filed a notice of 

lis pendens with this Court while this case was stayed.  Defendants have not pointed out which 

code section allows the Court to expunge a lis pendens because of a claimed violation of a 

stipulated stay of the pending case.  A violation of a stipulated stay approved by the Court may 

result in sanctions, but the court is not convinced that it must expunge a lis pendens for such a 

violation.  In addition, filing the notice of pendency of action required no immediate response 

from defendants and thus appears to be only a minor violation of the stay. 

Probable Validity of Claim 

For purposes of this motion, there is no dispute that this case involves a real property claim.  

Plaintiff is seeking to enforce a loan, which she alleges should be secured by defendants’ 

property.  Defendants argue instead that plaintiff cannot show a probable validity of prevailing 

on her real property claims.  Plaintiff must show by a preponderance of the evidence that she 

has a probable validity of prevailing on at least one of her real property claims.  (Code of Civil 

Procedure § 405.32.)  

Breach of Contract 

Plaintiff has presented evidence that the Kellys borrowed at least $700,000 from Ng in 2007 to 

purchase their house.  (Ng depo 31:25-32:7, 33:3-13; M. Kelly Depo. 13:11-14, 43:15-44:3.)  In 

2012 Ng and the Kellys agreed to remove the current deed of trust securing this loan while the 

Kellys refinanced their first mortgage.  (Ng depo 33:14-34:1, 36:6-8; M.Kelly Depo. 62:5-15.)  

Thereafter, a deed of trust for the Ng loan was to be recorded on the property.  (Id.)  This never 

happened, and the Kellys have not made any payments on the loan.  (Ng Depo. 33:10-13, 

36:15-16; M.Kelly Depo. 64:7-10, 66:25-67:10.)  The question here is whether payments under 

the loan have become due since the loan (the Kelly Note) states that payments will begin after 

the deed of trust is recorded.  

Plaintiff argues that the requirement that the Deed of Trust be recorded is a condition precedent 

that has been excused based upon the Kellys’ conduct.  The court in City of Hollister v. 

Monterey Ins. Co. (2008) 165 Cal.App.4th 455, 490, explained when a condition precedent is 

excused: 

It is hornbook law that where one contracting party prevents the other's 

performance of a condition precedent, the party burdened by the condition is 

excused from performing it, and the benefited party's duty of performance 

becomes unconditional.  (1 Witkin, supra, Contracts, § 821, pp. 910–911; 14A 

Cal.Jur.3d (2008) Contracts, § 357, pp. 279–280; Houghton v. Steele (1881) 58 

Cal. 421, 424; see Civ. Code, § 1511, subd. 1 [want of performance of 

contractual obligation is excused when it is “prevented or delayed by the act of 

the creditor”]; id., § 1512 [“If the performance of an obligation be prevented by the 
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creditor, the debtor is entitled to all the benefits which he would have obtained if it 

had been performed by both parties.”].)  But the law does not merely prohibit a 

contracting party from actively interfering with the other's performance of a 

condition; it may also impose a duty to affirmatively cooperate in that 

performance.  If one party's cooperation is “necessary for successful 

performance” by the other, the contract will generally be held to include an 

implied obligation to “give that cooperation,” as well as to refrain from doing 

“anything that prevents realization of the fruits of performance ….”  (1 Witkin, 

supra, Contracts, § 798, p. 892.) 

Here there is conflicting evidence about who has the original 2012 Deed of Trust and who has 

supposed to record it.  Ng says that he had a copy of the 2012 Deed of Trust, but gave it to 

Stephanie Kelly when the Kellys were refinancing their first mortgage in 2012.  (Ng Depo. 34:5-

23.)  Matt Kelly says that he had a conversation with Ng where Ng would be responsible for 

recording the document once it was signed.  (M. Kelly Depo. 67:14-19.)  The evidence shows 

that both parties intended that the Deed of Trust would be recorded after the Kellys refinanced.  

(Ng Depo. 33:14-34:1, 36:6-8; M.Kelly Depo. 62:5-15.)  The Kellys would be in a better position 

than Ng to know when their first mortgage was refinanced.  Therefore, the evidence weighs in 

favor of the Kellys being the ones obligated to record the 2012 Deed of Trust.  Thus, their failure 

to do so has excused recording the deed as a condition precedent to payment.  Therefore, the 

Court finds that Plaintiff has shown she has a probable validity to her contract claims.  

Defendants argue that the agreement to record the Deed of Trust after refinancing the mortgage 

is an oral contract and is barred by the two year statute of limitations.  This argument fails.  The 

claim here is for breach of the 2012 Kelly Note based upon the failure to pay back the loan, 

which has a four-year statute of limitations. 

The Court rejects defendants’ argument that this claim lacks merit because Ng expects to win 

his appeal in another related case.  Defendants can hardly expect this Court to rule that there is 

no probable validity of success by assuming the incorrectness of the Court’s own prior ruling in 

a related case.  Defendants and Ng are entitled to their contrary views, and Ng is entitled to 

press those views on appeal; but arguments on the merits of that appeal are best made to the 

appellate court.  In addition, there is no reason to remove the lis pendens in this case based 

upon the possibility that defendants could win the appeal.  There may be a point at which 

enforcement of a judgment in this case (if one is ultimately obtained) could be stayed pending 

the appeal, but that time is not now.  

Declaratory Relief 

The declaratory relief claim seeks a judicial declaration that a copy of the notarized 2012 Deed 

of Trust can be recorded and accept by the County Recorder’s Office.  This is clearly a real 

property claim because if declaratory relief is entered in plaintiff’s favor it would allow for the 

recording of a deed of trust on the property.  

(Plaintiff argues that since defendants did not address this claim she need not show a probable 

validity as to that claim.  It is plaintiff’s burden to show probable validity, and defendants’ failure 

to address this claim does not change that.) 
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Plaintiff argues that the 2012 Note and 2012 Deed of Trust both indicate that the parties 

intended to record the Deed of Trust, but it was not recorded.  This fact is also apparent from 

the evidence presented in support of the breach of contract claim.  Therefore, it seems likely 

that plaintiff will prevail on her request for declaratory relief that a copy of the 2012 Deed of 

Trust be recorded.  Thus, plaintiff has shown a probable validity of her declaratory relief claim, 

along with the contract-related claims.  

Bond 

In the event that the Court decides not to expunge the lis pendens, defendants ask that Plaintiff 

be required to post an undertaking of $1,265,169.  This amount was calculated by taking the 

estimated property value and subtracting the first mortgage and the 2012 Kelly Note (without 

including accrued interest).  Admissible evidence of these amounts has not been provided.  But 

even if these amounts are correct, the Court sees no reasons to require an undertaking of the 

amount of equity in the property.  There is no evidence that the lis pendens will somehow cause 

the property to lose equity.  Defendants offer no other metric for determining the amount of an 

appropriate undertaking.  

Therefore, the request for an undertaking is denied without prejudice.   

Evidentiary Issues 

Defendants’ requests for judicial notice are granted as to exhibits B, D and E.  It is denied as to 

exhibits A, C, D and H as those documents are already in the Court’s file in this case.  It is 

denied as to exhibit G as the Court cannot take judicial notice of the facts included in that 

document.  

Plaintiff’s requests for judicial notice are granted as to exhibits A, B, C, D, E, F and G.  It is 

denied as to exhibits H, I, J, K, L, M and N as those documents are already in the Court’s file in 

this case. 

The Court rules on Plaintiff’s objections to evidence as follows: 

1. Sustained.  
2. Sustained. 
3. Sustained.  
4. Sustained.  
5. Sustained.  
6. Sustained.  
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26  TIME:  9:00   CASE#: MSC17-01550 

CASE NAME: UECKER VS. KELLY 

HEARING ON MOTION TO STRIKE 2nd Amended COMPLAINT 

FILED BY STEPHANIE NG KELLY, MATTHEW KELLY 

* TENTATIVE RULING: * 

 

Defendants Stephanie Kelly and Matthew Kelly move to strike the request for “exemplary 

damages” in the prayer for relief of the third cause of action in the second amended complaint.  

The motion is granted.  This is a breach of contract case and punitive damages are not 

available in such cases.  (Myers Building Industries, Ltd. v. Interface Technology, Inc. (1993) 13 

Cal.App.4th 949, 960.)  

Plaintiff opposes this motion solely on procedural grounds.  The Court previously denied 

Defendants’ motion to strike portions of the FAC because Defendants did not identify what they 

wanted to strike until the reply.  Plaintiff argues that Defendants are now barred from striking 

portions of the SAC pursuant to Code of Civil Procedure § 435.5(b).  However, § 435.5(b) 

prohibits bringing a motion to strike portions of a pleading on grounds that could have been 

raised earlier when a prior motion to strike was granted.  The prior motion to strike in this case 

was denied, and thus this section does not apply. 

 

  

27.  TIME:  9:00   CASE#: MSC17-01550 

CASE NAME: UECKER VS. KELLY 

HEARING ON DEMURRER TO 2nd Amended COMPLAINT 

FILED BY STEPHANIE NG KELLY, MATTHEW KELLY 

* TENTATIVE RULING: * 

 

Defendants Stephanie Kelly and Matthew Kelly demur to the second amended complaint.  The 

demurrer is overruled.  The Kelly defendants shall file their answer by July 26, 2019.   

In the demurrer to the first amended complaint, defendants raised a number of issues (statute of 

limitations, res judicata, compulsory cross-complaint and standing) that were rejected by this 

Court.  The one issue that the Court found meritorious was the argument that payment under 

the Kelly Note was not due until the Deed of Trust was recorded.  (See FAC Ex. 1.)  The FAC 

acknowledged that the 2012 Deed of Trust was never recorded.  (FAC ¶ 13.)  Thus, the Court 

gave Plaintiff leave to amend to allege a basis for concluding that payment has become due 

under the Kelly Note despite the Deed of Trust not being recorded. 

In the SAC, Plaintiff alleges adds allegations about the history of the Kelly Note and the parties’ 

intentions related to recording it.  In 2007 the Kellys purchased real property on Quail Ridge 

Road.  They purchased the property by obtaining a mortgage from HSBC Mortgage 

Corporation, transferring a condo to the sellers and paying cash.  (SAC ¶ 12.)  All cash used for 

the property was obtained from Ng.  (SAC ¶¶ 13, 14.)  Ng got this money from his IRA account 

and lent it to the Kellys so that it would not count as an IRA distribution to Ng, which would be 

subject to a tax penalty.  (SAC ¶¶ 15-19.)  In order to avoid a tax penalty, the loan had to be a 

bona fide loan and the company managing Ng’s IRA, Pensco, required that the loan be secured 

by a deed of trust.  (SAC ¶¶ 19-20.)  Thus, the Kellys executed a Note Secured by Deed of 

Trust and a Deed of Trust in 2007.  (SAC ¶¶  21-22.)  The Deed of Trust was then recorded on 
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May 30, 2008.  (SAC ¶ 22.)  The 2007 Note had a principal amount of $670,000 and required 

the Kellys to make monthly payments.  However, no payments were ever made. (SAC ¶¶ 21, 

23.)  

In 2009, Ng wanted to withdraw $350,000 from his IRA account without incurring the tax 

penalty, and the Kellys agreed to help.  (SAC ¶ 27.)  Ng and the Kellys executed a new note 

and deed of trust, which added this amount to the prior loan.  (SAC ¶¶ 25-27.)  The 2009 note 

and deed of trust replaced the 2007 versions.  (SAC ¶ 29.)  Thus, under the 2009 Note and 

Deed of Trust, the Kellys owed $1,020,000.  (SAC ¶¶ 25-26.)  This note too required the Kellys 

to make monthly payments.  However, no payments were ever made.  (SAC ¶ 30.)  

In 2012 the Kellys decided to refinance their HSBC loan with another company.  (SAC ¶ 32.)  In 

order to get a new loan, the Kellys were advised to obtain reconveyance of the 2009 Deed of 

Trust.  (SAC ¶ 33.)  Ng and the Kellys agreed that the 2009 Deed of Trust would be released 

and a new deed of trust would be recorded after the first mortgaged was refinanced.  (SAC 

¶ 34.)  In 2012 the Kellys executed a Note Secured by Deed of Trust and a Deed of Trust with 

the principal sum of $703,134 despite the Kellys not making any payments on the 2007 or 2009 

notes.  (SAC ¶¶ 35, 37.)  After the 2012 Note and Deed of Trust were executed, the 2009 deed 

of trust was reconveyed.  (SAC ¶ 40.)  The 2012 deed of trust states that it “shall be 

recorded….”  (SAC ¶ 50.)  

Later in 2012, the Kellys refinanced with ING.  (SAC ¶¶ 43-45.)  However, the 2012 Ng of Deed 

of Trust was not recorded after the completion of the loan with ING.  (SAC ¶ 45.)  Later in 2015, 

the Kellys refinanced again.  (SAC ¶¶ 46-47.)  And again, the 2012 Deed of Trust was not 

recorded after the completion of this loan.  (SAC ¶ 48.) 

Plaintiff alleges that Ng does not have the original 2012 Deed of Trust, and the original is either 

in the Kellys’ possession or has been lost.  (SAC ¶¶ 57-58.)  Plaintiff also alleges that although 

the 2012 Deed of Trust was never recorded, the failure to record it has been excused.  (SAC 

¶¶ 59-61.)  

Claims for Breach of the 2012 Kelly Note (Causes of Action 1, 2, 3) 

The Court previously sustained defendants’ demurrer to these claims because payment on the 

2012 Kelly Note was not due until the deed of trust was recorded and the deed of trust has not 

been recorded.  Plaintiff was given leave to amend to allege some basis for finding that payment 

on the note is past due despite the deed of trust not being recorded.  Plaintiff has done so.  

As explained in more detail in the motion to expunge the lis pendens, the facts alleged in the 

complaint show that the Kellys were required to record the Deed of Trust and failed to do so.  

Thus, they cannot claim that their performance is excused because of the failure to record the 

Deed of Trust.  

Defendants’ main argument is that plaintiff’s claim for breach of the 2012 Kelly Note is based 

upon an oral agreement between Ng and the Kellys, and as such is barred by the two-year 

statute of limitations applicable to oral contracts.  Defendants are wrong.  The claim here is for 

breach of the 2012 Kelly Note based upon the failure to pay back the loan.  Allegations of the 

parties’ oral discussion on when the Deed of Trust would be recorded is not the contract upon 
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which Plaintiff is suing.  Rather, those discussions are evidence of the parties’ intentions relating 

to when the Deed of Trust would be recorded, and/or facts showing that the recordation of the 

Deed of Trust has been excused as a condition precedent to enforcing the Kelly Note.  Thus, 

the claim here remains a claim for breach of a written contract, which has a four-year statute 

of limitations.  

Money Had and Received (Cause of Action 4) and Declaratory Relief (Cause of Action 5) 

Defendants demur to these claims on grounds that could have been raised in the prior 

demurrer.  That prior demurrer was sustained. The present grounds were raised only in the 

reply brief to the prior demurrer, and were thus rejected as untimely raised.  They are still 

untimely raised.  The demurrer to these claims is prohibited by Code of Civil Procedure 

§ 430.41(b), and it is accordingly overruled.  

Uncertainty 

Defendants argue that the SAC is uncertain.  This argument is primarily based on the oral 

agreement to delay recording the 2012 Deed of Trust.  The facts of this agreement have been 

sufficiently alleged.  In addition, pleading standards are relaxed in a situation where, as is the 

case here, defendants have first-hand knowledge of this agreement while plaintiff does not.  

Defendants also argue that inconsistent allegations about whether the original 2012 Deed of 

Trust has been lost or the Kellys just refuse to record it renders the complaint uncertain.  It does 

not.  Plaintiff is allowed to plead alternative theories, especially when the defendants are in a 

better position to know which factual situation is correct.    

Requests for Judicial Notice 

Plaintiff’s requests for judicial notice are granted as to exhibits A, B and C, D.  They are denied 

as to exhibits D, E, F, G and H as those documents are already in the Court’s file in this case. 

 

 

 


